Advocates and courts legitimize sex offender commitment laws by claiming the laws confine only those who are "highly likely" to engage in sexual violence. This article proposes a definition of "probability" of future harm and assesses the legal probability thresholds commitment courts actually use. Using published information about recidivism and actuarial prediction, the authors concludes that moderate, but not extravagant, claims about legal probability thresholds are supportable but only on a rather optimistic set of assumptions. The authors recommend that sex offender commitment courts use the proposed methods to quantify judicial standards and findings about prediction. This will allow the claims for legitimacy to be more readily assessed.
I. Introduction
Civil commitment laws aimed specifically at sex offenders have made a resurgence. 1 Like standard mental health commitments, 2 sex offender commitments entail a three-part proof formula. To commit an individual, the state must prove that (a) the individual has engaged in harmful sexual conduct in the past, 3 (b) the individual currently suffers from a mental disorder, 4 and (c) the individual will likely engage in future acts of harmful sexual misconduct. 5 One of the central justifications for the deprivation of liberty entailed in civil commitment for sex offenders is that only those offenders who are highly likely to commit future acts of sexual violence are eligible to be committed. This limitation is necessary if the State's interest in protecting its citizenry from sexual attack is to be sufficiently compelling to warrant the confinements.
This article evaluates that claim by developing a quantitative estimate of the standard courts actually used as they judge whether proof of predicted future harm is sufficient. Section II outlines some of the legal issues involved in sex offender commitments and introduces the empirical issues involved in making valid predictions of future dangerousness. The third section offers a definition of dangerousness, and quantifies the claims of proponents of sex offender commitments and committing courts. In section IV, this quantified standard is compared with empirically derived estimates of the criteria currently in use in the courts. This section reviews the current state of the art of predicting sex offender recidivism, and uses Bayes' theorem to place bounds around the range of possible levels of predictive accuracy under a variety of assumptions. Finally, section V concludes that moderate, but not extravagant, claims about legal thresholds for probability are supportable but only on a rather optimistic set of assumptions. It recommends that sex offender commitment courts insist on quantification of prediction testimony, 6 and that they quantify their own judicial findings about prediction, so that the true distribution of the risk of error in prediction can be seen. 7 
II. The Legal and Empirical Context of Predictions of Sex Offender Recidivism
Prediction of future violence serves an important role in sex offender commitments. "Dangerousness" is one of two constitutionally required elements for civil commitment. 8 The policy justification for sex offender commitments is the protection of the public from the "most dangerous" sex offenders. 9 There is a continuing debate about whether predictions of dangerousness are accurate enough to support deprivation of liberty. 10 As in other civil commitment settings, the stakes in these determinations are high. 11 The debate is especially important in the context of sex offender commitments, because the consequences of the predictions are so severe. If predictions about future violence are too optimistic, sexual violence may result. Unduly pessimistic predictions result in unnecessary, prolonged deprivations of liberty. In addition, sex offender commitments entail treatment that is expensive 12 and intrusive, 13 while sexual violence is exceedingly destructive. 14 Thus, both types of prediction errors are costly in many ways. 15 The questionable status of dangerousness predictions has not dissuaded courts from considering them in sex offender commitment determinations, however. Three state supreme courts have upheld sex offender commitment laws against constitutional challenges. Those courts, explicitly or implicitly, acknowledged the problematic nature of dangerousness predictions, but upheld their use in sex offender commitments as constitutional, 16 To date, one state supreme court 17 and one federal district court 18 have struck down sex offender laws as unconstitutional, but neither of those courts based its holding on concerns about predictions. 19 Indeed, it seems well established that there is no constitutional impediment to using predictions of dangerousness in legal proceedings, up to and including those that may result in loss of liberty or death. 20 As a legal matter, prediction is not, in all of its forms and for all purposes, so inaccurate as to violate the due process clause.
Nevertheless, statutory, 21 evidentiary, 22 and professional 23 standards operate to limit prediction testimony. Despite the rejection of broad-brush constitutional challenges to the admission of predictions of future violence, there may be more finely tuned constitutional limits on the use of predictions in the context of sex offender commitment proceedings. At some point the validity of prediction testimony becomes so attenuated that it is ineffective to establish the requisite certainty of harm that makes the state's interest in preventing that harm "compelling" as required by the due process clause. 24 In our evaluation of this claim, we use Professor Brooks's analysis of the concept of dangerousness. Professor Brooks suggests that "dangerousness" can be analyzed into four components: (a) the magnitude of harm; (b) the probability that the harm will occur; (c) the frequency with which the harm will occur, and (d) the imminence of the harm. 25 In making the claim that only the "most dangerous" offenders are subject to commitment, 26 it is clear that proponents are referring to at least the first and the second of these components.
Sex offender commitment statutes and cases have been most detailed in specifying the magnitude of harm required for commitment. The Washington, Wisconsin and Minnesota laws enumerate certain types of criminal behavior that are sufficient predicates for sex offender commitment. 27 The Minnesota appellate courts have established standards on the magnitude of harm 28 and the frequency of harm. 29 As to the imminence of harm, none of the statutes places any time horizon on the dangerousness element, either retrospectively or prospectively. 30 The Washington Supreme Court required a showing of a recent overt act, but only for those (few) individuals who are out of custody immediately prior to their sex offender commitment proceeding. 31 The Wisconsin Supreme Court and Minnesota Court of Appeals have rejected claims based on imminence.
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As stated above, courts have been hostile to constitutional attacks based on the second of Brooks's dangerousness components-the certainty of the harm. However, implicit in the claim that only the most dangerous offenders are subject to sex offender commitment are four important assumptions. Specifically, this claim implies that (a) the probability of dangerousness is susceptible of measure, (b) there is a way to discriminate between predictions of higher and lower probability, (c) there are standards that allow commitments based on the former while excluding confinement based on the latter, and (d) these standards are, in fact, enforced. As stated above, courts have refused to question the first of these assumptions-that dangerousness is susceptible of measure.
This article is addressed to the last two assumptions-that there are standards for evaluating the probability of predicted dangerousness and that these standards are enforced. This article seeks to encourage the articulation of standards by demonstrating how prediction standards can be clarified and quantified. In so doing, it is primarily concerned with the second of Brooks's elements, "probability" of harm. The probability standard carries a big part of the burden of justifying sex offender commitments, because it influences how the risk of error is to be distributed between sex offenders and the public. 33 Errors in sex offender commitments arise because the required decision (commitment or release) is dichotomous and is based on imperfectly perceived continuous data (probability of harm weighted by magnitude of harm). 34 The decision maker commits if she perceives that the probability-magnitude product exceeds the legal "standard of commitment." 35 Erroneous commitment decisions arise from two sources. One source is the imperfection in the decision maker's perception. These errors arise when the decision maker releases a highly dangerous individual on the basis of the misperception that the individual poses a lower risk, or vice versa. The other source of error arises from the probabilistic nature of risk. Some individuals who are correctly perceived to be "high risk" will, nonetheless, not engage in harmful behavior, whereas some "low-risk" individuals will. Committing the first group is error, as is releasing the second. 36 It is important to emphasize that these sources of error are entirely independent of one another. Unless the test applied is infallible, even flawlessly executed testing procedures will result in nontrivial numbers of classification errors. Whatever error is introduced by the simple vagaries of human perception is fully independent of this error. In section III, we aim to locate and quantify the "probability of harm" standard that courts actually use in making the commitment decision. The probability of harm standard is the major tool that courts use to allocate the risk of error in commitments. If courts commit only when they find the probability of harm to be extremely high, then they increase the possibility of erroneous release and additional sexual violence. On the other hand, if they set the probability of harm standard at a low level, then erroneous commitments will increase. Thus, the probability of harm standard determines how the burden of error is distributed between the public and individuals subject to commitment.
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Advocates for sex offender commitment schemes often point to high probability thresholds as part of their justifications for the laws. 39 Appellate courts in Minnesota, Wisconsin, and Washington state that they require a high level of probability for commitment. The Minnesota statutes require a showing that future violence is "likely." 40 The Minnesota Supreme Court has interpreted this to mean that the violence must be "highly likely." 41 Like the Minnesota law, the Washington statute requires proof that an individual is "likely" to engage in sexual violence. 42 The Washington Supreme Court construed this standard as identifying persons whose "likelihood of re-offense is extremely high." 43 The Wisconsin statute requires proof of a "substantial probability" of future sexual violence. 44 In upholding the statute against constitutional attack, the Wisconsin Supreme Court described the commitment group as those who are "most likely" to engage in sexual violence, "distinctively dangerous," and "only of the most dangerous of sexual offenders." 45 None of the courts, however, has attempted to quantify the standards. Despite the absence of quantified standards, sex offender commitment cases have been proceeding, and courts have been incarcerating sex offenders on the basis of predictions of future violence. In this article, we take the usual question about dangerousness-are predictions sufficiently accurate to meet legal standards for civil commitment?-and turn it around. The purpose is to estimate the de facto standards for commitment by examining the nature of the predictive proof that has been accepted by the courts. In other words, we attempt to understand what meaning courts give the terms likely or highly likely by examining their behaviors as they apply these terms. There is good evidence that probability standards actually in use by the courts fall well below the standards that the appellate courts claim are in use.
What do courts and legislatures mean when they use terms like likely, highly likely, extremely high? In Young, the Washington Supreme Court quoted a prominent sex offender scholar: " 'using theoretically relevant and empirically tested predictors, predictive accuracy [of sexual recidivism] can realistically be expected to be in the 80% range'." The Court used this quote to support its assertion that the "likelihood of reoffense is extremely high" among those subject to commitment. 46 Some recent scholarship has offered relatively sanguine assessments of the possibility of prediction. 47 Though the first generation of scholarship on prediction concluded that predictions were wrong two out of three times, a second generation has criticized the methods of the first and claimed advances in prediction. 48 Perhaps courts, influenced by this scholarship, intend to apply standards that require high levels of probability of future violence.
To provide a context for evaluating the quantitative estimates of the legal standards actually used by courts in sex offender commitments, we offer two benchmarks for the qualitative terms likely and highly likely. In line with the Young court's citation of the 80% accuracy figure as an "extremely high" likelihood standard, we set the two benchmarks at 50%, which we will take to correspond to the legal standard of "likely" to reoffend, and 75%, for the "highly likely," "extremely high" standard.
If our estimates are correct, then the actual standards used are quite different from those claimed by the courts. Even on the most optimistic assumptions, the actual probability standards used by the courts do not reach the 75% mark. With realistic but still optimistic assumptions, predictions of future violence could exceed the 50% "likely" rate. On pessimistic assumptions, courts are applying a standard that commits people with probabilities of recidivism as low as 30%.
III. Defining "Probability" of Future Violence
To estimate the probability standards in use by sex offender commitment courts, we must first attempt to define what we are measuring. What is it that legislatures and courts are referring to when they set thresholds based on "likelihood" or "probability" of behavior by an individual? To answer this question, we first allude to a distinction proposed by Monahan and Wexler. 49 They argue that dangerousness determinations can be analyzed into two separate standards: the standard of proof and the standard of commitment. 50 The standard of proof is the rule that the trier of fact follows in resolving uncertainties in the evidence. It is expressed using terms like "clear and convincing evidence" and "beyond a reasonable doubt." The standard of commitment measures the probability of future violence and is expressed in terms such as likely and highly likely. It is the latter, the "standard of commitment," with which we are concerned.
We suggest that probability statements about individuals are really statements about groups or classes of people to which the subject individual is asserted to belong. 51 Suppose that we understand the term likely to mean "greater than 50% chance." Then the assertion that X is "likely" to reoffend means that X "belongs" to a group or class more than half of whose members will reoffend. But individuals are "members" of many classes or groups, so each individual has associated with him or her many probabilities of future violent behaviors. 52 We suggest that the probability standard in use by a court is appropriately measured by reference to the group of people whom the court commits. We call this group the commitment class.
The court's standard of commitment is equal to the proportion of the commitment class who, but for the confinement, would commit a violent sexual crime. Putting the matter slightly differently, the standard of commitment in use by a court is the frequency of (prevented) recidivism among the group actually committed by that court (i.e., among the group we call the commitment class). Referring to Table 1 , the commitment standard is equal to the ratio of correct commitments (violent outcome) to total commitments. 53 It is this standard that we propose to estimate and then to test against the claims of courts and advocates that sex offender commitment schemes commit only sex offenders who are "likely" or even "highly likely" to recidivate.
Two matters require clarification before we move on to the task of quantifying the standards in use by courts. First, we clarify how our work fits in with Monahan and Wexler's bifurcated legal standard proposal. Second, we discuss how claims about the accuracy of prediction, such as the 80%-accurate claim in Young, fit into the legal standards for commitment.
Recall that Monahan and Wexler propose a bifurcated legal standard for analyzing commitment cases. The "standard of proof" measures the fact finder's certainty about the evidence, while the "standard of commitment" measures the likelihood of future harmful behavior. Though Monahan and Wexler call the relationship between the two standards "intricate and complex," 54 the bifurcation suggests that these are two concepts with clear and distinct meanings. At the risk of oversimplifying, one might think of the standard of proof as a standard for measuring epistemological uncertainty, and the standard of commitment as a standard for measuring ontological uncertainty. That is, one would bifurcate the uncertainties in prediction into two categories: the epistemological uncertainties are those arising from our imperfect ability to perceive, 55 and the ontological uncertainties are those arising from the undetermined nature of the world. 56 We agree that the relationship between the two legal standards is intricate and complex. Without extensive argument, we submit that the legal "standard of commitment" ought to be understood to include both kinds of uncertainty. That is, when a court claims that it commits only those who are "highly likely" to recidivate, the standard should be understood to measure both the uncertainties arising from imperfect ability to perceive the world, and those arising from the "objective" indeterminacy of the world. Our definition of the standard of commitment captures both forms of uncertainty. The proportion of recidivists in the commitment class is the proper measure of the actual standards the courts are using. This ratio is the probability that a person actually committed by the courts would have been a recidivist had it not been for the commitment.
We make this suggestion in part because we think that this is what courts and experts mean when they discuss probabilities of future harm, in part because we think that the two forms of uncertainty are probably impossible to untangle successfully, and in part because separating the two forms of uncertainty into two different legal standards will obscure a key feature of prediction-the interaction between accuracy and base rates. As we shall describe more fully below, base rates refer to the prevalence of a given characteristic (here, sexual violence) in a given population. Accuracy refers to the ability of a selection procedure (clinician, test, judge) to correctly distinguish among those who will, and those who will not, exhibit that characteristic.
To understand this point, consider the following scenario: In a sex offender commitment case, expert G testifies that the "weighted average" rape reconviction rate for rapists is 23%. 57 However, there is a subgroup, rapists whose special characteristics are associated with a 75% probability of reoffense. G testifies that she can identify members of that subgroup by assessing a number of factors identified in the research literature as related to recidivism, weighing them against each other, and coming to a clinical judg-ment based on her years of experience in working with sex offenders. She enumerates the factors, provides details about how she assessed the respondent with respect to each factor, explains which she found most significant, and renders her judgment that the respondent is in the subgroup and therefore has a 75% risk of reoffending. She testifies that the research literature shows that predictions of sexual violence on the basis of the factors she has used have been shown to have an 80% rate of accuracy. 58 On the basis of this testimony, the court commits the respondent.
Let us consider how we should understand this example and assess the court's standard of commitment. First, it would be intuitively tempting to bifurcate the witness's testimony into Monahan and Wexler's two legal standards. The 75% probability of sexual recidivism relates to the "facts" in the world, and is thus measured against the legal standard of commitment. The 80% accuracy seems to measure the witness's ability to perceive the facts, and is laid against the clear and convincing standard of proof. 59 Using this analysis, we might say that the court's standard of commitment is 75% (the probability associated in G's testimony with the respondent's recidivism). At a slightly more sophisticated level, we might be tempted to multiply the probability of recidivism for members of the subgroup (75%) by the level of certainty that the respondent is in the subgroup (80%) to arrive at a "net" probability of recidivism among those committed of 60%. 60 Both of these analyses, although intuitively appealing, would be significantly misleading, because they both ignore the interaction between accuracy of prediction and base rates of violence. As we show below, 61 the actual probability of recidivism among individuals committed on this expert's testimony ranges between 27% and 54%, depending on the assumptions made about the base rate of violence and the size of the special subgroup.
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IV. Generating Estimates of the Standard of Commitment Actually in Use by Sex Offender Commitment Courts
Given that our goal is to estimate the probability of sexual recidivism associated with the commitment class-the group of sex offenders who are actually committed-it is appropriate to examine the practice of sex offender commitments in one state. We choose Minnesota because one of us has extensive experience with the sex offender commitment practice in Minnesota, and because Minnesota has the most extensive corpus of contemporary sex offender commitment cases. During the period between 1990 and 1995, approximately 75 individuals have been committed as sex offenders in Minnesota. 63 One of the most striking observations about the Minnesota experience is that, to our knowledge, very few courts have denied or dismissed a sex offender commitment petition for failure to meet the probability standard of commitment. 64 In contrast, there is a small, but not insubstantial, body of cases that have denied, dismissed, or reversed sex offender commitments on other grounds. Appellate courts have reversed commitments on grounds that the proof of mental disorder, 65 magnitude of harm, 66 or frequency of harm 67 were insufficient. Thus, the paucity of probability-based reversals appears not to be the result of a blanket inattention to these cases by the courts, or to the informality of our survey, but rather truly reflective of the courts' probability standards.
We think that this observation is significant. It apparently means that almost all predictions of future sexual violence that are presented to the courts have met or exceed-ed the courts' standards for commitment. Thus, if we estimate the probability of recidivism among those picked by the best extant nonjudicial selection process, that probability will represent a ceiling on the standard of commitment actually in use by the courts.
We next set out two models of the process by which the "commitment class" is selected in Minnesota sex offender commitment cases. Using published information about sex offender recidivism and prediction, we then develop estimates for the probability of recidivism among members of these commitment classes. These estimates measure the actual commitment standards being used by Minnesota courts.
In Model 1, the process begins with the group of sex offenders being released from prisons and ends with a much smaller group of persons committed. We call the first group the prison-release class and the final group the commitment class. Sex offenders about to be released from prison are screened by mental health professionals using a screening tool developed by the Minnesota Department of Corrections. If the score on the tool passes a set cutoff or has other special concerns, the case is referred to the proper county (prosecuting) attorney, who decides whether or not to bring a petition. 68 That process may involve consultation with one or more mental health professionals. 69 If a petition for commitment is filed, the respondent has the right to at least two independent examinations. 70 Each examiner offers an opinion about diagnosis and prediction. The predictions are based on clinical judgments, though they may take into account psychometric testing and a variety of factors that have been identified in the research literature as associated with sexual recidivism. 71 Each expert gathers information about the factors, characterizes their applicability to the respondent, determines relative weights, and produces a judgment that the respondent will (or will not) reoffend sexually. If all of the experts agree that the respondent will not (or is unlikely to) reoffend, the petition is dropped voluntarily by the county attorney. However, if at least one expert judges that the respondent will reoffend, the petition most likely proceeds to trial. 72 If, at the trial, the state proves the past conduct and the mental disorder element, 73 the respondent will be almost always be committed. 74 Model 2 is the same as Model 1, except for the following: The experts' assessments are not dichotomous "recidivist-nonrecidivist" statements, but rather statements of the probability of sexual violence. 75 If at least one expert testifies that the respondent is "likely" or "highly likely" to recidivate (depending on the standard espoused by the court), the petition will most likely be granted by the court (assuming the other elements have been proven).
Using a small number of assumptions and nonproblematic application of Bayes' theorem, 76 we can calculate the probabilities of recidivism associated with the commitment classes under these two models. Under both models, the commitment class consists of all of those individuals who have been identified as recidivists (or probable recidivists) by means of the multistep selection process. Under Model 1, if we know the base rate for sexual recidivism for the prison-release class (convicted sex offenders from whom commitment candidates are selected) and the rate at which the selection process is able to pick out recidivists from the prison-release class (accuracy), we can calculate the probability of recidivism for the commitment class. The estimate for Model 2 involves some additional assumptions and will be discussed below.
First, let us examine conceptually why the probability of recidivism for the commitment class will be a function of accuracy and base rate. (A mathematical treatment of this point is contained in the Appendix.) We will use the term accuracy to mean the number of correct assessments divided by the total number of assessments made in the selection process. Thus, accuracy measures the proportion of all predictions that are correct and all that are incorrect. This is the measure to which the Young court's quote from Dr. Quinsey refers. 77 This concept is sometimes referred to in the literature as the "percent correct" assessments. 78 Recall that the probability of recidivism among the commitment class is the ratio of correctly committed individuals (those who would recidivate were it not for the commitment) compared with the entire commitment class. The entire commitment class is made up of individuals who are correctly committed, along with those who are erroneously committed (those who would not have recidivated had they not been committed). To compute the numerator and the denominator of this ratio, we need to know the accuracy with which recidivism is predicted.
But knowing the accuracy of prediction is not sufficient to allow the calculation of the probability of recidivism in the commitment class. We must also know the base rate of recidivism in the group from which the commitment class is selected (the prison-release class). Recall that the base rate is the proportion of those in the prison-release class who would recidivate if they are not committed. We must know this proportion because it controls the relative sizes of those correctly committed and those erroneously committed. The larger the proportion of nonrecidivists in the prison-release class, the greater the number of erroneous commitments compared with correct commitments. This, in turn, affects the probability of recidivism in the commitment class.
The interaction of base rates and accuracy is somewhat counterintuitive. The following examples may help clarify the concepts. Suppose a scientist has developed a blood test that can detect cancer with 99% accuracy. In other words, in 99 out of every 100 administrations of the test, the result correctly indicates whether or not the individual has cancer. The results of the test are erroneous in only 1 of 100 administrations. Suppose the test is administered to 1,000 individuals (the screening group). A group of individuals test "positive" on the test, an indication of cancer. What is the probability that these individuals actually have cancer? The answer is not 99%. Rather, the answer depends on the base rate, or prevalence, of cancer in the group to which the test was administered.
Consider two scenarios. Suppose only 1 in the 1,000 members of the screening group actually has cancer (i.e., suppose the base rate for cancer is 1 in 1,000). The test, being 99% accurate, will almost certainly correctly identify the one cancer victim as positive for cancer. But recall that the test errs in 1% of the cases. Thus, as the test is administered to the 999 individuals who do not have cancer, it will incorrectly identify 1% of them (9.9 individuals) as positive. Rounding, we observe that the test will identify 10 cancer-free individuals as positive for cancer. Thus, the test has identified a total of 11 individuals as positive for cancer, but only 1 truly has cancer. Thus, the probability that any of the 11 "positives" actually has cancer is only 1/11, or about 9%. Now consider a second scenario. Suppose that the test is administered to a group with a known prevalence of cancer of 50%. The test will correctly identify 99% of the 500 cancer patients (495), but it will err on 1% of the 500 cancer-free individuals (5), identifying them as cancer victims. Thus, the test will show 500 positive for cancer (495 + 5). The probability that anyone of those 500 actually has cancer is 495/500 or 99%.
As these two examples show, the probability that a "positive" result is true varies with the base rate of the group on which a test is applied. If a condition is relatively rare in a group, even accurate tests identify lots of "false positives." The relatively large size of the "negative" subgroup (those who do not have the condition) serves to "magnify" even small errors in the test. Let us return our attention to the focus of the article, estimating the probability of recidivism in the commitment class for sex offender commitments. Following the method just outlined, we can calculate that probability if we know, or can estimate, the base rate of sexual recidivism in the group from which individuals are selected for commitment, and the accuracy of the process used to make the selection.
Let us focus first on estimating the accuracy of the process of selection. Recall that in our Model 1, the process of selection is a multistep process, usually relying on a combination of test results and the clinical judgments of one or more mental health professionals. 79 Because it is almost impossible for a mental health professional to measure his or her own accuracy in predicting sexual recidivism, we propose a method for estimating the upper limit for accuracy.
Meehl's thesis, 80 confirmed in many contexts, 81 is that clinical judgment is at best as good as, but often worse than, actuarial methods. 82 Thus, the accuracy achievable by actuarial prediction methods is a reasonable estimate for the upper limit on the accuracy of the sex offender commitment selection process. On the basis of the following analysis of the literature on actuarial prediction of violence in general, and sexual violence in particular, we conclude that .75 is a reasonable estimate of the upper limits of accuracy attainable by the sex offender commitment selection process. 83 Researchers, using sophisticated mathematical modeling, have designed actuarial prediction methods with accuracy rates hovering around .70 or .75. Harris, Rice, and Quinsey 84 developed an instrument for predicting violent recidivism among mentally disordered offenders. Their method had accuracy scores ranging from .47 to .74. Quinsey reports a method with an accuracy of .74, 85 and another with an accuracy of .80.
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Villeneuve and Quinsey's method classified .66 correctly. 87 Quinsey, Rice, and Harris reported accuracy of .77 and .72 in predicting sexual recidivism. 88 The actuarial instrument developed by the Minnesota Department of Corrections for use as a screening tool for sexual recidivism had an accuracy rate of .65 in a retrospective study. 89 Otto reports on a study (Klassen & O'Connor) that had an overall correct classification rate of .76. 90 Prentky, Knight, and Lee's study of child molesters showed a correct classification rate of 73%. 91 Note that accuracy can itself be analyzed into two factors: sensitivity and specificity. Sensitivity is the rate at which a test identifies recidivists correctly. Specificity is the rate at which it identifies nonrecidivists correctly. 92 In our initial calculations below, we make the simplifying assumption that these two rates are equal to each other (and therefore equal to the overall accuracy). 93 We follow with a brief discussion of prediction schemes in which these two measures are significantly unequal.
It might be argued that the cumulative accuracy of seriatim review by a number of different evaluators will tend to increase the accuracy of the entire process. But this would be true only if the clinicians regularly knew when to overrule the actuarial studies or their colleagues' predictions. Meehl's thesis shows that they do not. Further, a weak link in the chain could actually decrease accuracy. Quinsey reports that clinicians often rely on "highly salient" variables that are unrelated to, or actually negatively related to future violence. 94 Clinical judgments could pass along to the next stage a weaker rather than stronger mix of recidivists. However, Harris, Rice, and Quinsey suggested that clinical judgment can sometimes add to the accuracy of actuarially determined risk:
[C]linicians can use dynamic (changeable) information such as progress in treatment, change in procriminal attitudes, and the amount and quality of supervision in the post release environment to adjust the risk level computed by the actuarial prediction instrument. If adjustments are made conservatively and only when a clinician believes, on good evidence, that a factor is related to the likelihood of violent recidivism in an individual case, predictive accuracy may be improved. 95 There are two reasons why clinical judgments about the group referred for commitment are unlikely to increase the accuracy of the selection process. First, there is a ratchet phenomenon in the selection process. Most sex offender commitments involve the clinical judgments of multiple experts. In some circumstances, having multiple assessments available to a decision maker might improve accuracy (or at least reliability 96 ). In this context, however, it is likely that it actually makes predictions less accurate. The operative rule in sex offender commitments seems to be that if at least one expert says that the respondent is dangerous, then a finding to that effect will be made by the court. This process will tend to dilute the mix of recidivists in the commitment group, because it favors clinical judgments that are most prone to mistakenly identify nonrecidivists as recidivists.
The second reason why Harris, Rice, and Quinsey's suggestion is unlikely to improve on actuarial accuracy is that they recommend reliance on dynamic factors such as treatment response and level of supervision available. But these factors are likely to be trusted only when they point to greater, rather than lesser, risk. They are "changeable" and are therefore likely to be found unreliable bulwarks against risks that otherwise seem intolerable. 97 In a case we worked on, for example, the trial court constructed its probability analysis with no regard for testimony about strict (though impermanent) parole supervision. 98 We conclude that our estimate of .75 should serve as a ceiling for the accuracy for the entire selection process.
We turn now to the task of estimating the base rate of sexual violence among the group from whom sex offenders are selected for commitment. Most broadly, this group is composed of all sex offenders who are about to be released from prison. Some might object that this prison-release group is too large and contains many first-time offenders and offenders without serious mental disorders. The entire prison release group might have a base rate of sexual recidivism that is lower than a subgroup composed of repeat offenders with serious mental disorders. Some might argue that it is from this latter group that selections are actually made. We have therefore surveyed the literature on sex offender recidivism and suggest a plausible range for an estimate of the base rate of sexual recidivism to use in our calculations. As the following discussion shows, we conclude that the appropriate base rate is likely to fall somewhere between 20% and 45%.
In one of the most extensive studies of rape recidivism, the Department of Justice found that the base rate of re-arrest for rape among rapists released from prison was .077. 99 Critics object that this study's base rate is too low. 100 Base rates for sexual recidivism are variable, depending on a number of factors, including length of follow-up, type of offenses, criminal history, and so on. 101 The Department of Justice study covers a broad group for a relatively short period, 102 and for this reason shows a relatively low rate of recidivism. In addition, the underreporting of sexual assault, 103 and less than perfect clearance rate for sex crimes 104 means that re-arrest rates are likely to be lower than actual re-offense rates. For example, Barbaree and Marshall 105 report that "unofficial" sources show 2.4 times more "reoffenses" than "official" records. On the other hand, convicted sex offenders are likely to be less skilled at evading detection and more likely to be suspected than the average. 106 Further, the worst offenders are likely to be repeat offenders; 107 their chances of evading detection diminish as the number of offenses increases. 108 This point is supported by Barbaree and Marshall's results. When they counted the number of persons who reoffended, rather than the total number of reoffenses, the rate of recidivism was almost identical to the comparable average reconviction rate of 20.4% found by Quinsey. 109 That is, for convicted sex offenders, the unofficially measured "reoffense" rate may not be far off from the officially measured "reconviction" rate. 110 Quinsey reviewed the base-rate studies on sexual recidivism and reported that the "weighted average" for reconviction rates for rapists in those studies was 22.8% with a range of 10% to 36%. 111 The weighted average for child molesters was 20.4%, with a range of 4% to 38%. 112 Quinsey, Rice, and Harris 113 report a base rate of sexual reconviction in a group of sex offenders at a maximum security psychiatric facility at 27.5% for the entire group, 27% for child molesters, 20% for rapists, and 34.5% for a group of "mixed" offenders. Hall's meta-analysis of 12 treatment studies found average recidivism rates of 19% for those in the treatment groups, and 27% for those not treated or in the control group. 114 In Minnesota, the 4.5-year sexual re-arrest rate for sex offenders released from prison has been measured at 16.7%. 115 In Washington State, the measured sex-offense re-arrest rate for the same group was 12%, with a follow-up period of 7 years. 116 Among a group of more serious offenders, the sex offense reconviction rate was 21% and the re-arrest rate 31% with an average follow-up period of 4 years. 117 However, those identified as "high risk" in the Washington community notification program had only a 14% rate of re-arrest for a new sex offense in a 54-month follow-up period, 118 and another study from Washington State shows sex-offense re-arrest rates for repeat sex offenders at 24%. 119 Prentky, Knight, and Lee's study of 111 child molesters who were discharged from the Massachusetts Treatment Center showed a recidivism rate for sexual offenses of 35%. 120 Hanson and Bussière's meta-study covered 87 studies of sex offender recidivism, involving 61 different data sets, with an average 4-5-year follow-up period. 121 They reported the overall recidivism rate was 13.4% for sexual offenses (n = 23,393). 122 Using these numbers, we can begin to bracket the likely range of recidivism probabilities in the commitment class. A 20% base rate for sexual recidivism seems reasonable as a low-end estimate for the group of sex offenders who are set for release from prison. Twenty percent approximates the weighted average base rates for recidivism calculated by Quinsey. It is greater than the 7.7% rearrest rate in the Department of Justice study, increased by Barbaree and Marshall's 2.4 multiplier for supplementing official with unofficial records (7.7% × 2.4 = 18.5%). We take 45% as the top bracketing assumption because it is higher than any rate in the range reported by Quinsey, and is about twice the average base rates actually measured. It is high enough to include results such as Hanson et al.'s, who found the rate of recidivism for all violent crime (not just sexual) in a longterm study of child molesters to be 42%, 123 a figure comparable to that found by Quinsey.
124 Figure 1 shows the resulting probability of recidivism in the commitment class under these bracketing base-rate conditions. It also brackets the accuracy rate of the prediction process between 50%, which assumes that the prediction process is at least as good as chance, and 80%, which would make the process as good as the best actuarial methods. It shows the probability of recidivism among the commitment class to be between 20% and 77%. 125 We assume that a "good" selection process will have an accuracy of 70%, approaching, but somewhat below, the average rate for actuarial methods. Such a process would result in a commitment class with a probability of re-offense between 37% and 66%. The diagonal lines in Figure 2 show the combinations of base rates and accuracy that will yield commitment classes with probabilities of recidivism of 50% and 75%, respectively. Conditions above and to the right of the diagonal lines yield probabilities above those figure. The heavy rectangle shows the conditions that seem achievable given what is presently known about probable base rates and levels of predictive accuracy. This rectangle brackets predictions that are at least as good as chance, but no better than the actuarial methods. It assumes base rates to be within the range reported in the literature.
From this figure, we observe that a standard of commitment of 50% appears achievable but only under favorable conditions. For example, a process that had "good" accuracy (70%) could achieve a 50% standard of commitment only if the prison-release class had a base rate of recidivism of 30% or more. Under less favorable conditions, the standard of commitment achievable by the courts will be less than 50%. For example, if the selection process is only average (65% accurate) and the base rates are equal to those measured for released sex offenders en mass (7.7% or 15%), the probability of recidivism in the commitment group will be well below 50%. On the basis of these estimates, we can rule out the possibility that sex offender commitment courts are using a standard of commitment that approximates 75%. As seen in Figure 2 , the line representing a 75% standard of commitment lies entirely outside of the area of possible proof. Model 2 suggests a slightly different understanding for the process of prediction in sex offender commitment cases. 126 In this model, the selection process is aimed not at identifying people who "will" recidivate, but rather those who belong to a subgroup of sex offenders with a probability of reoffense that exceeds a given level. This is the method of prediction recommended by Grisso and Appelbaum. 127 For example, a trier of fact may be seeking to identify those individuals who have a likelihood of reoffense of at least 75%, out of a group with a substantially lower probability of reoffending. We refer to the target group as "specials" because they are thought to have special characteristics that make them different from the larger group of sex offenders. 128 The size of the special group has an impact on the commitment class's probability of recidivism. How big should we assume this special group to be? All sex offender commitment statutes appear to be based on the premise that the group to be committed is a small contingent of the "most dangerous" offenders. 129 For example, the legislative findings underlying both the Washington Sexually Violent Predators statute and its Kansas counterpart assert that there is a "small but extremely dangerous group of sexually violent predators" at whom the legislation is aimed. 130 The Wisconsin Supreme Court makes a similar assertion ("small group of mentally disordered persons"). 131 The Minnesota experience suggests that this group comprises between 5% and 15% of released sex offenders. 132 Figure 3 shows our calculations 133 for the probability of recidivism in the commitment class, using Model 2 and reasonable bracketing assumptions. Here, again, we assume that sensitivity equals specificity in the selection process. Each line shows the resulting probability of recidivism for a given base rate and special group. For example, the bottom-most line assumes a base rate of recidivism in the prison-release class of 20%, and a special group that is 5% of the prison-release class. The figure assumes that the recidivism rate in the special group is 75%, a number that corresponds to the terminology (highly likely) in use by the courts to describe the group. As can be seen from Figure 3 , a "good" selection process (with an accuracy of 70%) will produce a commitment class with a probability of recidivism in the range from 23% to 50%. A commitment class with a probability of recidivism of 75% is unattainable, even with a near perfect accuracy of 90%. 134 Figure 3. Probability of recidivism in commitment class by base rate of prison release group and size of special group, assuming base rate of sexual violence in special group of 75%. Figure 4 shows the conditions needed to obtain a commitment class with a 50% probability of recidivism. The figure shows three curves representing various combinations of size of special group (5% or 15% of prison-release class) and probability of recidivism in the special group (75% or 90%). The top line represents the assumptions most in line with the facts in Minnesota: a special group of 5% of released sex offenders, who are "highly likely," 75%, to reoffend. The bottom-most curve represents much more optimistic assumptions: "specials" make up 15% of released sex offenders and are almost certain to reoffend (90%). The middle curve represents a larger group of "specials" than is assumed in Minnesota but makes a moderate assumption that the likelihood of reoffense among the special group is "highly likely" rather than almost certain.
The heavy rectangle shows the area of possible proof, based on the same bracketing assumptions as used in Figure 2 . Note that the top-most curve-the most likely to represent reality-falls entirely outside of the box. This suggests that Minnesota courts never attain a 50% probability of recidivism standard of commitment. Even on assumptions about the special group that appear to be highly optimistic, 50% probability in the commitment class will occur only on the most optimistic assumptions about base rates and prediction accuracy.
As we have noted, our calculations above assume that sensitivity equals specificity in the selection process. That is, we have assumed that the accuracy in identifying recidivists (sensitivity) is the same as the accuracy in identifying nonrecidivists (specificity). Some prediction schemes can be calibrated in several ways, producing various relationships between sensitivity and specificity. For example, Hanson et al. used a "risk checklist" to assign a score from 0 to 5 for each child molester in the study group. 135 Their study showed that 77% of those who scored 5 were reconvicted of a sexual or other violent crime in the study period. Thus, if a score of 5 on the Hanson checklist is used as a cut-point to predict recidivism for commitment, the resultant commitment group would have a probability of sexual or violent recidivism of 77%. Sensitivity and specificity for this prediction procedure would be vastly unequal. Sensitivity would be 15%, meaning that the commitment process would allow 85% of all recidivists to go free. In contrast, specificity would be a near perfect 97%-almost all nonrecidivists would be correctly identified. For a number of reasons, we doubt that Hanson et al.'s results can be applied in the sex offender commitment context. First, their study dealt with sexual and violent recidivism, in a group with a recidivism rate of 41%. Sex offender commitment statutes seek to predict sexual recidivism in a group whose recidivism base rate may be substantially lower. 136 If the same prediction process were to be applied to a group with a base rate of sexual recidivism equal to that measured in the group of released sex offenders, say 16%, the resultant commitment group would have a probability of sexual recidivism of 49%, well below the benchmark of 75%.
Further, it is not clear that Hanson et al.'s results can be easily replicated on a different group. For example, a Minnesota Department of Corrections project designed a risk assessment tool (the Sex Offender Screening Tool). 137 This tool was validated on a group of sex offenders with a sexual rearrest rate of 41%, higher than the measured rearrest rate in the group of released sex offenders as a whole. 138 Even with this high base rate, and using the highest reported cutoff score, the test identified a group with a probability of recidivism of 65.4%. To achieve this result, sensitivity was below 20%, and specificity above 90%. 139 If a test with the same characteristics were applied to a group with a base rate of recidivism of 16%, it would produce a commitment group with a probability of sexual recidivism of 28%.
Finally, we wonder whether decision makers will knowingly adopt a decision method that has a sensitivity rating as low as that required to achieve the 77% result in the Hanson study. As mentioned above, the Hanson study achieved the 77% result only by addressing a group with a rather high base rate, and by setting the cut-point in a way that achieved very high specificity at the expense of very low sensitivity. Decision makers would need to acknowledge that 85% of all recidivists will be passed over for commitment and would need to insist on a standard of proof that was near perfection (97%) in judging nonrecidivists.
V. Conclusion
Prediction is a central part of any civil commitment scheme. In sex offender commitments it is particularly important, because the cost of errors in prediction is very high. Sexual violence may result from overly optimistic predictions. This risk of error is at least partly balanced by the fact that overly pessimistic predictions cause unnecessary loss of liberty and expenditure of scarce state resources. Perhaps most importantly, the legitimacy of a system of liberty deprivation depends on a fair and accurate method for determining whose liberty is to be curtailed.
In turning back challenges to sex offender commitment statutes, courts and advocates for the statutes have taken a somewhat paradoxical stance on prediction of violence. On the one hand, they have acknowledged the problematic nature of prediction. On the other, they have claimed that the commitment processes are able to select for commitment a very small, highly dangerous cohort out of the mass of sex offenders released from prison. They have often cited the newer literature on prediction to support these claims. The claim that sex offender commitments are limited to this small group with a high probability of recidivism is central to the legitimacy of sex offender commitments.
Despite the centrality of the claim, no court or legislature has quantified its standard for prediction. Nor have the courts enforced the standard in a vigorous way through appellate review. Developing quantified measures for the standard of commitment is an essential step in assuring that the standard in use is indeed the high standard claimed, and that the standard can be enforced and applied fairly and uniformly in the trial and appellate process.
We propose a method by which courts can quantify their standards for commitment. We set out a road map for judges to follow in deciding whether the evidence has surpassed the standard of commitment. We have suggested several ways in which statistics and actuarial methods ought to be used: not as an automatic decision machine for sex offender commitments, but rather as tools to enable courts to quantify their prediction standards, and thereby hold sex offender commitment schemes to closer account.
In this article, we take no position on where, exactly, the legislatures and courts should set their standards for commitment. This question has been answered, to a large degree, by the courts themselves, who claim to set it at a very high level. Our point is simply that, at present, there is no accountability for this standard. We have proposed several methods by which courts can evaluate quantitatively the prediction testimony that is offered. This capacity should encourage courts to quantify their standards for commitment, and in that way heighten the accountability and legitimacy of the process.
Our methods make use of actuarial and statistical methods. In the view of many researchers, the use of actuarial tools is necessary to attaining the best possible predictions of future violence. 140 Many courts, however, appear chary of actuarial methods of prediction. These methods treat the subject of commitment as a member of a group rather than as an individual, 141 which appears to be contrary to contemporary American values. 142 As important as these values are, we think that all empirical prediction about individuals is, in the end, based to some extent on membership in a class of persons. 143 For example, courts regularly rely on diagnostic categories to support predictions of future dangerousness, yet diagnoses are distillations of information about other people. Thus, ignoring statistical information may simply cover up, not eliminate, inferences based on group membership.
More to the point, the use of actuarial methods may appear too mechanical and too general, undercutting the ideal that decisions about personal liberty should be individualized, taking into account the unique constellation of facts that make up this person. 144 We recognize the strength in this concern, which is echoed in the literature by those who call for the cautious modification of actuarial results by the consideration of salient, dynamic factors. 145 Our proposed methods, though they use actuarial and statistical information, do not fall within the sweep of either of these criticisms. The role we propose for statistics enables courts to estimate the probability of recidivism inherent in the prediction testimony offered to them. These estimates apply equally to clinical and actuarial methods of prediction.
This brings us to the last concern about the use of actuarial methods in civil commitment proceedings. It is sometimes said that the use of actuarial methods deprives the judge of his or her role in the adjudication process. By definition, actuarial methods use automatic, formulaic decision methods, and thus leave no room for judges to exercise their "judgment."
Actuarial methods may be a critical piece of the evidence, but the judge must decide whether to use those methods, and whether the prediction evidence has surpassed the standard of commitment. Those decisions, of course, are not actuarial decisions. In the end, judges decide cases; statistics do not.
Our proposal shows how judges can use statistics to make these judgments about the evidence. Used in this way, statistics do not curtail the role of the judge but rather give the judge the tools to evaluate critically and quantitatively the prediction testimony of mental health professionals. 146 The mathematical derivation showing that the recidivism rate of the commitment class is a function of accuracy and base rate is as follows. We use the term accuracy to mean the number of correct assessments divided by the total number of assessments made in the selection process. This is the measure to which the Young court's quote from Dr. Quinsey refers. 1A This concept is sometimes referred to in the literature as the "percent correct" assessments. 2A Referring to Table lA 
The base rate for sexual violence in a given population is the number of individuals who engage in sexual violence, within a given time period, divided by the total number in the group. Referring again to Table lA, the base rate for the population represented by this table would be (a + c) / (a + b + c + d). Simplifying:
The probability of recidivism associated with the commitment class depends on the base rate for violence in the group from which the commitment class is selected, that is, the "prison-release class." Sex offenders are thought to be heterogeneous with respect to recidivism rates. Thus, it is possible to divide the prison-release class into subgroups for which distinct base rates of violence might be determined. 4A In general, prediction of violence is enhanced by higher base rates of violence in the group from which the selection is made. In our estimation procedure, we take this into account by using a range of base rates in our calculations.
The probability of recidivism in the commitment class is
Substituting, we see that the probability of recidivism in the commitment class is a function of accuracy 5A and base rate.
(1 )(1 )
Thus, if we know the accuracy of the selection process, and the base rate of recidivism in the prison-release class, then we can calculate probability of recidivism in the commitment class.
The calculations for Model 2, referred to in the text, are as follows: R = overall recidivism rate for the prison-release group; R S = recidivism rate for "special" (high-risk) subset of cases; R N = recidivism rate for nonspecial subset; P S = proportion of "specials" in prison-release group; P N = proportion of non specials in prison-release group (= 1 -P S ); p S = valid (+) rate = proportion of "specials" identified as such (accuracy identifying "specials"); p N = false (+) rate = proportion of non specials wrongly identified as special; p V = proportion of total group correctly called recidivator ("valids") (i.e., committed recidivators); p F = proportion of total group incorrectly called recidivator ("falses") (i.e., committed nonrecidivators); and P C = probability of recidivism for the commitment class = committed recidivators expressed as a proportion of the commitment class.
The proportion of recidivators in the entire prison-release group is the sum of the proportions of recidivators in the special group and in the nonspecial group.
The proportion of the total group correctly called recidivator is made up of recidivators called so who are specials, plus recidivators called so who are nonspecials but wrongly called specials (i.e., some nonspecials do recidivate). Under Model 2, the courts never commit a person unless the person is identified as a "special." Therefore, no one is called a recidivator who is not also identified as a special.
Assume optimistically that valid (+) rate = valid (-) rate so
Substituting Equations 6A and 8A into equation 7A, we can express p V as a function of the proportion of specials, the accuracy in identifying specials, the recidivism rate of the specials, and the overall recidivism rate.
The proportion of the total group incorrectly called recidivator is made up of nonrecidivators wrongly called recidivators who are specials and called so, plus nonrecidivators wrongly called recidivators who are nonspecials wrongly called specials.
Substituting, we can express p F as a function of the proportion of specials, the accuracy in identifying specials, the recidivism rate of the specials, and the overall recidivism rate.
The probability of recidivism associated with the commitment class is the ratio of committed recidivators to all committed persons:
Using Equations 9A and 11A and substituting in Equation 12A, we can calculate the proportion of the commitment class that will be recidivators, as a function of the proportion of specials, the accuracy in identifying specials, the recidivism rate of the specials, and the overall recidivism rate. In furtherance of its teachings, ATSA instructs that if a prediction is given on the basis of a thorough evaluation, it should specify clearly "the acts being predicted; the estimated probability that these acts will occur during a given period of time; and the facts on which these predictive judgments are based. 34 Thanks to Roy Pardee for this point. In theory, the decision in sex offender commitment cases need not be dichotomous. The law could provide for a range of commitment dispositions corresponding to the probability-magnitude product. Decisions in other contexts, such as sentencing or release decisions in criminal cases, are often of this sort. In practice, the sex offender commitment decision appears to be highly a dichotomized one in which individuals whose "dangerousness" is judged above a threshold are committed to highly secure, lengthy confinement, whereas those falling below the threshold are released to the community. However, it is important to note that most candidates for sex offender commitments are individuals who are about to be released from prison terms. In many cases, the condition for release from prison includes a period of intense supervision in the community. Thus, the dichotomous choice in sex offender commitments is often between a supervised placement in the community and confinement in a secure treatment facility. 35 See infra note 49 and accompanying text for a discussion of the "standard of commitment." 36 Some commentators would assert that the decisions referred to in the text are not erroneous.
See Bochnewich, supra note 25, at 296 (1992) ("prediction of dangerousness based on membership in a group for which a consistent, verified pattern of conduct has been proven, is a statement of a condition. That condition is membership in a defined group with certain attributes, and not the prediction of a result of future violent acts in each individual case. 13 (1979) ("Thus the proponents of the requirement of proof beyond a reasonable doubt in civil commitment proceedings maintain that it is quite feasible to determine beyond a reasonable doubt that a person is mentally ill and likely to injure himself or others; that proposition can be true even if the person in fact would not injure anyone."). These writers assert that the justification for confinement is the "risk" posed by the individual, not the future actualization of the risk. Because our focus here is on quantifying the actual standards courts use in assessing risk, our method treats outcomes that are contrary to the risk as errors. 37 This table is based on Stephen D. Hart, et al., supra note 6, at 696. 38 The precise location of the probability of harm standard may be a function of the values decision makers attribute to avoiding the two types of errors (the disutility functions of the decision makers). In Addington, for example, the Supreme Court suggested that it would be unconstitutional for the state to ask the individual to share the risk of error equally with the public in standard civil commitment cases. 441 U.S. 418, 426 (1971) . Sex offender commitment cases may evoke different disutility functions. For example, decision makers might worry more about avoiding possible sexual violence than about extending the confinement of a convicted sex offender. 39 See Kirwin, supra note 9, at 25 ("most dangerous"); Brooks, supra note 9, at 391 (sex offender commitment laws aimed at those "whose likelihood of reoffending is 'extremely high' " (quoting In re Young, 857 P.2d 989, 1003) (Wash. 1993); John Pratt, Dangerousness, Risk and Technologies of Power, 28 AUSTRALIAN AND NEW ZEALAND J. CRIMINOLOGY 3 (1995) group, DHS reports that appellate courts have reversed five commitments. Also, 15 of the group had been committed for an "initial" limited period for observation and evaluation at the time of the report. 64 We have not done a formal survey but base this statement on the following. We have read all appellate cases, and none of those reverse a sex offender commitment on probability grounds. In one appellate case, the court reversed a lower court dismissal. In re E.D.F., No. C0-95-1556, 1995 Minn. App. LEXIS 1557 (Minn. Ct. App. Dec. 8, 1995). The trial court had denied a petition for commitment on several grounds. One was that the past conduct had not been proved to be sufficiently harmful. Id. at 3. The trial court also found that the prediction of future violence had not been proved. Id. It is unclear whether it was the probability, or the magnitude, or both, that the court found wanting. In any event, the decision was reversed and remanded by the court of appeals. We have informally searched for unreported trial court decisions that were based clearly and explicitly on inadequate proof of probability and have found only a few. We have reviewed 20 sex offender commitment cases that did not result in sex offender commitments and were not appealed. Three of these were dismissed on motion of the state before trial. Of the remaining 17 only a few were dismissed unambiguously on probability grounds. In In re Beaulieu, No. P5-96-600035 (D. Minn. May 3, 1996) , the trial court found that the likelihood of future sexual harm was too low to commit. In In re Schiedler, No. PP/05541, the dismissal was based in part on the court's finding that the respondent did not present a high risk to sexually molest children. In several other cases, the grounds for the dismissal were ambiguous. In In re Joslin, No. P1-3-1678 (D. Minn. 1993), it is not clear from the court's order whether the basis for dismissal was a failure of the dangerousness proof or of the mental state element or both. In In re Greene, No. P8-92-13l61 (D. Minn. July 8, 1993), the petition was denied because the court was not persuaded that Greene's predicted misconduct would be sexual in nature.
